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UNI TED STATES COURT OF | NTERNATI ONAL TRADE

BEFORE: SENI OR JUDGE NI CHOLAS TSOUCALAS

FAG KUGELFI SCHER GEORG SCHAFER AG,
FAG | TALIA S.p. A, BARDEN
CORPORATI ON (U.K.) LTD., FAG
BEARI NGS CORPORATI ON and THE
BARDEN CORPORATI ON,
Plaintiffs,
v. : Court No. 99-08- 00465
UNI TED STATES,
Def endant ,
THE TORRI NGTON COVPANY,

Def endant - | nt er venor .

Plaintiffs, FAG Kugel fischer Georg Schafer AG FAG Italia
S.p. A, Barden Corporation (U K. ) Ltd., FAG Bearings
Cor poration and The Barden Corporation (collectively “FAG),
move pursuant to USCIT R 56.2 for judgnent upon the agency
record challenging a finding of the United States Departnent
of Commerce, International Trade Administration’s (“Comrerce”)
final determ nation, entitled Antifriction Bearings (Oher
Than Tapered Roller Bearings) and Parts Thereof From France,
Cermany, ltaly, Japan, Romania, Sweden, and the United
Ki ngdom Final Results of Antidunping Duty Administrative
Revi ews, 64 Fed. Reg. 35,590 (July 1, 1999).

In particular, FAG argues that Comrerce erred in using
aggregate data of all foreign |ike products under
consideration for normal value in calculating profit for
constructed value (“CV") under 19 U.S.C. 8§ 1677b(e)(2) (A
(1994). FAG asserts that if Comrerce intends to cal culate CV
profit on such an aggregate basis, it nmust do so under the
al ternative methodol ogy of § 1677b(e)(2)(B)(i).
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Comrerce responds that it properly calculated CV profit
pursuant to 8 1677b(e)(2)(A). The Torrington Conmpany agrees
with Comrerce’ s nethodol ogy for calculating CV profit.

Held: FAGs USCIT R 56.2 notion is denied. Comerce’s
final determnation is affirmed in all respects.

[FAG s notion is denied. Case dism ssed. ]
Dated: July 7, 2000
Gunfeld, Desiderio, Lebowitz & Silverman LLP (Max F

Schut zman, Andrew B. Schroth and Mark E. Pardo) for
plaintiffs.

David W Ogden, Acting Assistant Attorney General; David
M _Cohen, Director, Commercial Litigation Branch, Civi
Di vision, United States Departnment of Justice (Velta A
Mel nbrenci s, Assistant Director); of counsel: David R Mason,
O fice of the Chief Counsel for Inport Adm nistration, United
St at es Departnent of Commerce, for defendant.

Stewart and Stewart (Terence P. Stewart, Wesley K. Caine,
Geert De Prest and Lane S. Hurewitz) for defendant-intervenor.

OPI NI ON
TSOUCALAS, Senior Judge: Plaintiffs, FAG Kugel fischer
Georg Schafer AG FAG Italia S.p.A., Barden Corporation (U K.)
Ltd., FAG Bearings Corporation and The Barden Corporation
(collectively “FAG), npve pursuant to USCIT R. 56.2 for
j udgnent upon the agency record challenging a finding of the
Departnment of Commerce, International Trade Adm nistration's

(“Commerce”) final determ nation, entitled Antifriction

Bearings (&t her Than Tapered Roller Bearings) and Parts
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Thereof From France, Germany. ltaly, Japan. Ronmni a, Sweden,

and the United Kingdom Final Results of Antidunping Duty

Adm nistrative Reviews (“Final Results”), 64 Fed. Reg. 35,590

(July 1, 1999).

BACKGROUND

This case concerns the ninth adm nistrative review of
1989 anti dunping duty orders on antifriction bearings (other
than tapered roller bearings) and parts thereof inported from
several countries, including Germany, Italy and the United
Ki ngdom for the period of review covering May 1, 1997 through
April 30, 1998. In accordance with 19 C F.R § 351.213
(1998), Commerce initiated the adm nistrative reviews of these

orders on June 29, 1998, see lnitiation of Antidunping and

Countervailing Duty Adm nistrative Reviews and Request for

Revocation in Part, 63 Fed. Reg. 35,188, and published the

prelimnary results of the subject reviews on February 23,

1999, ! see Antifriction Bearings (& her Than Tapered Roll er

Beari ngs) and Parts Thereof From France, Germany, ltaly,

! Since the adm nistrative review at issue was initiated
after Decenber 31, 1994, the applicable law in this case is
t he anti dunpi ng statute as anended by the Uruguay Round
Agreenments Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994)
(effective Jan. 1, 1995).
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Japan, Romani a, Si ngapore., Sweden, and the United Kingdom

Prelimnary Results of Antidunping Duty Adni nistrative Reviews

and Partial Rescission of Admnistrative Reviews (“Prelimnary

Results”), 64 Fed. Reg. 8790. Commerce published the Final

Results on July 1, 1999. See 64 Fed. Reg. at 35,590.

JURI SDI CTI ON
The Court has jurisdiction over this matter pursuant to

19 U.S.C. § 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
In reviewing a challenge to Commerce’s fina
determ nation in an antidunping adm nistrative review, the
Court will uphold Comrerce’s determ nation unless it is
“unsupported by substantial evidence on the record, or
ot herwi se not in accordance with law.” 19 U S.C

§ 1516a(b) (1) (B)(i) (1994).
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DI SCUSSI ON
Commerce’s CV Profit Cal cul ation
A. Backgr ound
For this review, Comrerce used constructed value (“CV")
as the basis for normal value (“NV’) “when there were no
usabl e sales of the foreign |ike product in the conparison

market.” Prelimnary Results, 64 Fed. Reg. at 8795. Commerce

cal culated the profit conponent of CV using the statutorily
preferred nethodol ogy of 19 U S.C. 8§ 1677b(e)(2)(A).? See

Final Results, 64 Fed. Reg. at 35,611. |In applying the

preferred met hodol ogy for calculating CV profit, Commerce
determ ned that “an aggregate cal cul ati on that enconpasses al
foreign |ike products under consideration for normal val ue
represents a reasonable interpretation of [§ 1677b(e)(2)(A]”
and “the use of [such] aggregate data results in a reasonable
and practical neasure of profit that [Commerce] can apply
consistently where there are sales of the foreign |like product

in the ordinary course of trade.” |d.

2 Specifically, in calculating constructed val ue, the
statutorily preferred nmethod is to cal cul ate an anmount for
profit based on “the actual ampunts incurred and realized by
the specific exporter or producer being examned in the
investigation or review . . . in connection with the
production and sale of a foreign |ike product [made] in the
ordi nary course of trade, for consunption in the foreign
country.” 19 U.S.C. § 1677b(e)(2)(A) (1994).
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B. Contentions of the Parties

FAG argues that Comrerce’s use of aggregate data
enconpassing all foreign |ike products under consideration for
NV in calculating CV profit is contrary to 8 1677b(e)(2)(A)
and to the explicit hierarchy established by § 1677(16) for
selecting “foreign |ike product” for the CV profit
cal culation. See Pls.” Br. Supp. Mdt. J. Agency R at 2, 4-
10; Pls.’” Reply Br. at 2-8. FAG asserts that if Comerce
intends to calculate CV profit on such an aggregate basis, it
must do so under the alternative nmethodol ogy of
8§ 1677b(e)(2)(B)(i). See Pls.” Br. Supp. Mdit. J. Agency R at

9-10.

Commerce responds that it properly calculated CV profit
pursuant to 8 1677b(e)(2)(A) based on aggregate profit data of
all foreign like products under consideration for NV. See
Def.’s Mem in Opp’'n to Pls.” Mdit. J. Agency R at 3-26. The
Torrington Conpany agrees with Commerce’s CV profit
cal cul ation. See Torrington’s Resp. to Pls.” Mt. J. Agency

R. at 5-13.
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C. Anal ysi s

In RHP Bearings Ltd. v. United States, 23 CIT __, 83 F.

Supp. 2d 1322 (1999), this Court upheld Comrerce’s CV profit
nmet hodol ogy of using aggregate data of all foreign |ike
products under consideration for NV as being consistent with
the antidunping statute. See id. at =, 83 F. Supp. 2d at
1336. Since FAG s argunents and the CV profit methodol ogy at
issue in this case are practically identical to those

presented in RHP Bearings, the Court adheres to its reasoning

in RHP Beari ngs and, therefore, finds that Cormerce' s CV

profit nmethodology is in accordance with | aw.

CONCLUSI ON
For the foregoing reasons, Comrerce’s final

determ nation is affirmed in all respects. Case is dismssed.

NI CHOLAS TSOUCALAS
SENI OR JUDGE

Dat ed: July 7, 2000
New Yor k, New York



